
DOCKET FILE COPY ORiGINAL 

Before the OR 
FEDBKAL COMMUNLCATIONS COMM~SSION 

Washington, D.C. 20554 

NOV 2 1 2002 In the Matter of ) 

mtu COMMUNIWTIUNS COMM,SSION 
) 

Amendment of Section 73.202(b), ) MM Docket No. 01 -1 O ~ U  SECRETmI 

Table of Allotments, ) R M -  I O 1  03 
FM Broadcast Stations 1 RM-I 0323 
(Auburn, Northport, Tuscaloow, Camp Hill, ) RM-  I0324 
Gardcndale, Homewood, Birmingham, Dadevillc, ) 
Orrville, Goodwater, Pine Level, Jemison, and ) 
Thomaston. A lahama) 1 

To: Chief, Media Bureau 

REPLY 

I .  Cox Radio, Inc., and its wholly owned subsidiary CXR Holdings, Lnc, 

(collectively, “Cox”), and Radio South, lnc. (“Radio South”), by their attorneys, hereby reply to 

thc “Opposition to Petition for Reconsideration” f i led by Preston W. Small in the above- 

captioncd proceeding (“Small Pleading”). As discusscd in a separate Mot ion to Strike filed 

ainiullancously herewith, Cox and Radio South urge the Cornmission to strike the pleading in  i ts  

entirety because Sinall i s  not a party with a legitimate interest in  this procecding and the pleading 

i s  ii.relcvant to a determination in  this case. However, if the Commission were to consider the 

substance of the Small Pleading rather than dismiss i t  on purely procedural grounds, Cox and 

Radio South hereby address the points raised therein. 

2. The Small Pleading (I) erroneously accuses Radio South and i t s  counsel of 

violating thc Commission‘s ex parre rulcs, a violation which, even i f  provcd, could make no 

difference to the outcome o f  rhis proceeding; (2) argues that the Commission should not create 

an exception to a policy that does not even  apply in this case; and (3) engages in unsupported 

speculation regarding a purported relationship between Cox and Radio South, or between 



W N N X  LICO, Inc. (“WNNX”) and one or both of Cox and Radio South or between Cox and/or 

Radio South and Auburn Network, Inc. Each o f  thcse arguments i s  addressed in turn below. 

3.  First, Small engages in a repetitive, irrelevant, and erroneous discussion regarding 

a purported ex porte violation. I t  i s  rrpelitive because Small has raised virtually identical 

arguments twicc before - once in  MM Docket No. 98-1 12, and once in a letter to the FCC’s 

Gcneral Counsel.’ I t  is  irrelrvanr because Small does not state a claim for any relief that can be 

granted as a rcsult of the allcged violation. Small asks that the Commission dismiss the Petition 

for Reconsideration, bur Small’b allegations are directed only towards Radio South and i ts  

counsel. Since Cox i s  a party to the Pctilion for Reconsideration as well, dismissal is not a 

remedy that can he granted.' I t  i s  crrotwo~~.$  because Small misstates and misapplies the law, as 

demonstrated by W N N X  in response to an earlier version of Small’s a r g ~ m e n t . ~  The arguments 

do not iieed to bc re-addresscd hcre because they have absolutely no bearing on the merits of the 

Pctition for Reconsideration or the outcome of this proceeding. 

4. Next, Small argues that no exccption should be made to the Commission’s Cul 

und Shool policy in this case. Sinall Pleading at 8-9. Small misses the point entirely, which i s  

that Cur and Shoot does not cven apply. ln Cur and Slzoor the Commission dismissed a petition 

for rule making because the proposed allotment was contingent upon the construction o f  

facilities by a third party - a third party who could have elected not to construct and thereby 

render the proposed allotment invalid. Cur and .Moor does not apply to the Cox and Radio South 

See Letter from Timothy E. Welch to Jane E. Mago, November 8,2002; Motion for 
Leave to Submit Information Concerning an Improper Ex Parte Communication, M M  

In a footnote, Sinall claims that Cox somehow shares the blame for Radio South’s alleged 
violations, but this claim i s  unsupported, irresponsible, and potentially libelous. Sc~r 
Small Pleading at 3 n. I .  

Stcr Consolidated Opposition o f  W N N X  LICO, Inc, MM Docket No. 98-1 12 (filed Nov 
8, 2002). 

Docket NO. 98-1 12 (filed Oct. 30, 2002). 
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countcrpropnsals because they were iiot contingent upon the actions of a third party. The third 

pariy in this case, WNNX,  had already completed construction and f i led i t s  license application 

b i x  months prior to the f i l ing of the Cox and Radio South proposals. Furthermore, Cox and 

Radio South did not argue that MM Docket 98-1 12 i s  final. Rather they argued that despite the 

lack of finality, the Cox and Radio South proposals should be granted contingent on the outcome 

o f  MM Docket No. 98-1 12 as had hcen done with four applications specifically identified in the 

petition for reconsidcration. Accordingly, Small’s argument with regard to Cul and Shool i s  

irrelevant and immaterial 

S. Next, Small engages in an elaborate and totally unsupported speculation in which, 

again, no claim for relief i s  stated, and no opposition to the Petition for Reconsideration i s  

lodged. Sniall Pleading at 9-1 1 .  Small appears to be asking, without knowledge or foundation, 

whcrher there is  some undisclosed, improper relationship between one or more of Cox, Radio 

South and WNNX. See Small Pleading a t  9 (“is there some undisclosed relationship”); 10 

(“there must be snmc agreement“), (“a preexisting contractual relationship between them”); I I 

(“purportedly independent companies”). To the extent that Small alleges that an improper 

relationship ex is ts  between Cox and Radio South, or between WNNX or Auburn Network Inc. 

(“Auburn”) (the petitioner in  this case) and either or both o f  them, Cox and Radio South hereby 

deny those allegations. Specifically, Cox and Radio South have no “precxisting contractual 

relationship between them” as Small states. Sre Small Pleading at IO. Moreover, Neither Cox 

nor Radio South had any preexisting relationship with Auburn nor did either “orchestrate” any o f  

Auburn’s filings. SW id With respcct to WNNX, i t  is  not a party [o this proceeding, was not 

servcd with a copy of the Small Plcading, and i s  not a signatory to this Reply.’ 

Although Mark N .  Lipp rcpresents WNNX in  another proceeding, Small did not serve 
either WNNX or Mr. Lipp in his capacity as counsel to WNNX with a copy of this 

5 



6. Finally, Small accuse\ Radio South and WNNX o f  “lying to the Commission.” 

Small Pleading at  8, and Cox, Radio South, and WNNX of “blatant, disqualifying 

misrepresentations.” Small Pleading I I -  13. These astonishing accusations are unsupported, 

irresponsible, and, indeed, libelous. As to WNNX, which is  not a party to this proceeding and 

not a signatory to the Pctition for Reconsideration, Small does not explain how it came to be 

“lying to the Commission” in a pleading i t  did not fi le. Since i t  i s  impossible for a party to 

commit a lic in a statement i t  did not make, the accusation that WNNX i s  “lying to the 

Commission” is deliberately erroneous, libelous, and sanctionable.‘ This would be a matter to be 

pursued by either WNNX or the Cornmission on i ts own motion.7 

7. As to Cox and Radio South, one searches the Small Pleading in  vain for the 

“hlatmt, disqualifying misrepreseiitations” that Small alleges were made by these parties. The 

passages qtioted by Small, evidently believing they disclose some fatal  contradiction, are entirely 

consistent with one another. Cox and Radio South, with knowledge of Commission precedent 

and relevant matters pending behrc the Commission, simply request that the Commission treat 

similarly situated patties i n  similar fashion, as i t  i s  required by law to do. Small’s efforts to turn 

this into “lying” or “misrcpresentati(~ns” are as  phony as his trumped-up ex purre claims. 

pleading. Indeed, service was made upon Mr .  L ipp and Erwin G. Krasnow together, who 
are counsel only to Radio South. 

Section 1.24 of the Commission’s Rules provides that the Commission may censure, 
suspend, or disbar any attorney who “ is  lacking in character or professional integrity.’’ 
Section I .52 provides that the signature of an attorney on a pleading constitutes a 
certificilte that he believes there i s  good ground to support i t  and that i t  is  not interposed 
for the purpose of delay. Section 1001 of Title 18 of the U.S. Code provides for criminal 
pcnaltiec for making false statcments to government agencies. 

As recited above, WNNX i s  not a party to this proceeding. Small has leveled false 
accusations against WNNX without service upon WNNX, which is  the s;me behavior he 
has coinplaincd of. Cox and Radio South belicve that WNNX, having more restraint than 
Small, w i l l  not likely hecoinc involved in this proceeding except upon Commission 
rcqu e.; t. 
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WHEREFORE, thc Commission should strikc the Opposition to Petition for 

RcconsideraLion from the record of this proceeding fo r  the rcasons set forth in the Motion to 

Strike filed simultaneously hcrewith, or in the altcrnative, dismiss that pleading for the reasons 

set forth hercin. 

Respeci f u  I I  y submitted, 

COX RADIO, INC. 
CXR HOLDINGS, INC. 

RADIO SOUTH, INC. 

By: 
By: 

Erwin G .  Krasnow 
Shook, Hardy Pi Bacon LLP 
600 14th Street, N.W., Suite 800 
Washington, D.C. 20005 

Kevin F. Reed 
Elizahcth A. M. McFadden 
Nan1 E. Kim 
Dow, Lohnes & Alhertson, PLLC 
1200 New Hampshire Avenue, N.W. 
Suite 800 (202) 783-8400 
Wahhington, D.C. 20036 
(202) 776-2000 

November 2 I, 2002 
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CERTIFICATE OF SERVICE 

I, Lisa M. Balzcr, a secretary in the law f i rm o f  Shook, Hardy & Bacon L.L.P., do hereby 
certify that on this 21st day of November, 2002, I have mailed the foregoing “Reply” to the 
fol Io w i ng: 

* Robert Hayne, Esq. 
Audio Division 
Media Bureau 
Federul Communications Commission 
445 12rh Street, SW 
Room 3-A262 
Washington, DC 20554 

Timothy E. Welch, Euq. 
Hill Kr Welch 
1330 New Hampshire Avenue, NW 
Suite I 1 3  
Washington, DC 20036 
(Counsel t o  Preston W. Small) 

. ,a M. Balzer 

* Delivered by hand 
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